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On Jan. 24, 2008, R sent P's enployer a “Lock-in
Letter” requiring a prospective adjustnment to P's
wi t hhol ding. On June 23, 2008, R sent P a notice of
deficiency for 2004. On July 7, 2008, P filed, inter
alia, a notion to restrain assessnent and col |l ecti on.

Hel d: In the absence of any assessnent or
collection for 2004, there is nothing to restrain as to
t hat year.

Held, further, R s “Lock-in Letter” is not a
collection action within the neaning of secs. 6320 and
6330, I.R C

Held, further, P's notion to restrain shall be
deni ed.

Kenneth Davis, pro se.

Mark Cottrell and Shannon E. Loechel, for respondent.




-2 -
MEMORANDUM OPI NI ON

ARVEN, Special Trial Judge: This case is before the Court

on petitioner’s Mdtion To Restrain Assessnent O Collection And
To O der Refund O Anmount Collected, filed July 7, 2008. As
explained in greater detail below, we shall deny petitioner’s
not i on.

Backgr ound

The facts necessary to a resolution of the notion before us
may be summari zed as fol |l ows:

By notice of deficiency dated June 23, 2008, respondent
determ ned a deficiency in petitioner’s Federal incone tax for
2004 of $6,074, together with additions to tax under sections
6651(a) (1), 6651(a)(2), and 6654(a).?

The deficiency in tax is based principally on respondent’s
determ nation that petitioner, an enployee of the United States
Postal Service, failed to report on an inconme tax return for 2004
wages received in that year of $45,219.2 The addition to tax
under section 6651(a)(1l) is based on respondent’s determ nation

that petitioner failed to file an inconme tax return for 2004.

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code of 1986, as anended; all Rule
references are to the Tax Court Rules of Practice and Procedure.

2 The deficiency is also based on respondent’s
determ nation that petitioner failed to report interest incone of
$80 paid to himin 2004 by the Atlanta Postal Credit Union.
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The addition to tax under section 6651(a)(2) and the addition to
tax under section 6654(a) are based on respondent’s
determ nations that petitioner failed to pay incone tax and
estimated tax, respectively, except for $284 of tax withheld from
his wages by his enployer.?

On July 7, 2008, petitioner filed a petition with this
Court.* Petitioner attached only one docunent to his petition as
an exhibit, nanely, a conplete copy of the June 23, 2008 notice
of deficiency. However, petitioner did not check the box
i ndicating that he was disputing the notice of deficiency.

Rat her, petitioner checked the box indicating that he was

di sputing an IRS notice of determ nation concerning collection
action. In that regard, petitioner referenced (but did not
attach) an IRS notice dated January 24, 2008. Petitioner then
all eged in paragraphs 5 and 6, the sole substantive paragraphs of
the petition, as follows:

5. Respondent has issued a w thhol di ng order agai nst

Petitioner without first sending Petitioner a Final

Notice of Intent to Levy and Notice of Your Right to a

Hearing (Final Notice). Petitioner is forced to

petition this Tax Court to restrain this unlaw ul
collection. No box was available for [sic] this form

2 In the notice of deficiency, respondent credited
petitioner for the anount withheld fromhis wages insofar as his
ultimate tax liability is concerned. However, we note that the
determ nation of a statutory deficiency does not take such
w t hhel d anount into account. See sec. 6211(b)(1).

4 At the tinme that the petition was filed, petitioner
resided in the State of Georgia.
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for me to check for IRS failure to issue a Final
Notice, so Petitioner had no choice but to check the
box that is nost closely identifiable with this current
case. Respondent did not provide Petitioner with no
[sic] other remedy to resolve this matter

Petitioner will be filing a Motion to Restrain
Col l ection concurrently with this Petition.

6. On January 2 [sic], 2008, the IRS sent a levy to
Petitioner’s enployer, United States Postal Service

w thout first issuing a Final Notice to Petitioner,

whi ch woul d have afforded Petitioner the opportunity to
request for [sic] a Collection Due Process (CDP)
Hearing. Respondent NEVER sent Petitioner a Final
Notice, which would have provided Petitioner the
opportunity to request for [sic] a Collection Due
Process Hearing. There is no regulation found in the

I nt ernal Revenue Code authorizing this unlaw ul
collection action. This collection action is in direct
vi ol ation of Section 6330 and 6331 of the Internal
Revenue Code. [Enphasis in the original.]

Concurrently with the filing of petition on July 7, 2008,
petitioner filed the Mdtion To Restrain Assessnment O Coll ection
And To Order Refund OF Anpunt Coll ected presently pending before
us.

We shal |l describe petitioner’s notion and what |ies behind
it, but first we nust observe that respondent has not, at any
time, made an assessnent against petitioner for either the
deficiency in tax or any of the additions to tax determned in
t he June 23, 2008 notice of deficiency.® Indeed, petitioner’s

account bal ance plus accruals for 2004, signifying his liability

5 Cf. sec. 6861 (permtting jeopardy assessnents of incone
tax notw thstandi ng the provisions of sec. 6213(a)). Lest there
be doubt, we repeat: Respondent has nade no assessnent agai nst
petitioner for 2004.
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for that year as reflected on respondent’s records, is zero.®
Thus, in the absence of any account bal ance or accruals for 2004,
respondent has had no reason to attenpt, and has not attenpted,
to collect any liability for that year as no such liability has
arisen to date. Simlarly, in the absence of any account bal ance
or accruals for 2004, respondent has had no reason to file, and
has not filed, a notice of Federal tax lien for that year. In
short, respondent has taken no collection action whatsoever in
respect of whatever potential liability petitioner may ultimately
have for 2004 as determ ned by respondent in the notice of
defi ci ency.

Returning now to petitioner’s notion to restrain, we observe
that petitioner’s notion is solely focused on a letter dated
January 24, 2008, that was sent by respondent to petitioner’s
enployer. The letter directed the enployer to henceforth
di sregard the informati on on petitioner’s Form W4, Enployee’s
Wt hhol di ng Al |l owance Certificate, and instead w thhold incone
tax on the basis of a specified marital status and a specified
nunber of w thholding allowances. This type of letter is
popul arly known either as a “Lock-in Letter” or (reflecting its

form nunber) as Letter 2800C

6 Respondent has placed a “520” code on petitioner’s
account for 2004. This code serves both as an alert to
respondent’ s personnel of petitioner’s pending Tax Court case and
as a bar to a premature assessnent of the determ ned deficiency
and additions to tax.
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Al t hough petitioner’s notion purports to include as an
exhi bit a copy of the January 24, 2008 Lock-in Letter, the notion
does not include any such exhibit, and a copy of the Lock-in
Letter is not otherwi se part of the record. However, the Lock-in
Letter woul d have included paragraphs such as the foll ow ng:

Dear

VWHY ARE WVE WRI TI NG TO YQU?

Qur records show that your enpl oyee, nanmed above, is
not entitled to claima conplete exenption from

wi t hhol ding or nore than a specified nunber of

wi t hhol di ng al | owances.

WHAT ACTI ONS DO YOU NEED TO TAKE?

Pl ease disregard the information on this enpl oyee’s
Form W4, Enployee’s Wthholding Al owance Certificate,
and wi thhol d i nconme tax based on the following marital
status and w t hhol di ng al | owances:

Marital Status:
W t hhol di ng Al | owances:

Do not honor any new Form W4 from your enpl oyee that
results in less incone tax w thhol ding than at the
status and al | owances shown above. * * *

Pl ease give the attached Enpl oyee’s Copy [Letter 2801C]
of this letter [Letter 2800C] to the enpl oyee naned
above within ten business days fromthe date of this
letter. * * *

WHEN DO YOU ADJUST YOUR EMPLOYEE' S W THHOLDI NG?
** FI RST PAY PERI OD ENDI NG ON OR AFTER [date] * *

You nust begin w thhol ding inconme tax at the marital
status and specified nunber of w thhol ding all owances
shown above starting with the first pay period endi ng
on or after 60 days fromthe date of this letter, AND
NOT BEFORE. This time period will provide your

enpl oyee with an opportunity to di spute our
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determ nation before you adjust the enpl oyee’s
wi t hhol di ng.

HOW DOES THE LAW SUPPORT THESE ACTI ONS?

I nternal Revenue Code (I RC) Section 3402 requires

enpl oyers to withhold federal inconme tax. Under

section 31.3402(f)(2)-1T(g)(2) of the Tenporary

Enmpl oynent Tax Regul ations, we may issue this letter to

notify you that your enployee is not entitled to claim

a conpl ete exenption fromw thholding or claimnore

t han t he maxi mum nunber of w thhol ding all owances shown

above.
I nt ernal Revenue Manual (IRM Exhibit 5.19.11-2 (May 1, 2006);
enphasis in the original.’

As applicable to petitioner, the commencenent of initial
wi t hhol di ng, or the comrencenent of increased w thhol ding,
pursuant to the January 24, 2008 Lock-in Letter would necessarily
have begun in 2008. At the earliest, the w thhol ding would
necessarily have been in respect of potential liability for the
t axabl e year 2008 and not for any prior taxable year.
Petitioner’s account bal ance plus accruals for 2008, as reflected

on respondent’s records, is zero. This is not surprising, given

" The regulatory citation appearing in the |ast paragraph
of IRM Exhibit 5.19.11-2 (May 1, 2006) as quoted above has not
been updated to reflect the final regul ation, nanmely, sec.
31.3402(f)(2)-1(g), Enploynent Tax Regs. The final regulation is
generally effective Apr. 14, 2005, except that certain parts
t hereof (which do not appear to be relevant to the instant case)
apply on Oct. 11, 2007. Sec. 31.3402(f)(2)-1(g)(5), Enploynent
Tax Regs. The final regulation continues to authorize the
Comm ssioner to issue a Lock-in Letter to an enpl oyer notifying
the enpl oyer that the enployee is not entitled to claima
conpl ete exenption fromw thholding or claimnore than a
speci fied maxi mum nunber of w thhol di ng al | owances.
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the fact that the taxable year 2008 is still open and yet to
cl ose. Mdreover, respondent has not made any term nation
assessnment agai nst petitioner for any part of 2008. See secs.
441, 6851.

Nevert hel ess, petitioner contends that respondent’s January
24, 2008 Lock-in Letter constitutes a collection action because
it subjects himto inconme tax w thhol ding by his enpl oyer.
Petitioner contends further that because the Lock-in Letter was
not preceded by a final notice of intent to |l evy offering himan
adm ni strative hearing and judicial review, he was denied the
protections afforded by sections 6320 and 6330. Accordingly, in
petitioner’s view, injunctive relief is warranted. Not
surprisingly, respondent takes a different view

Di scussi on

As is plainly apparent, petitioner has no assessed liability
(and no liability for unassessed accruals) for either 2004 or
2008 (or for any part of 2008). But petitioner has been nade
subject to income tax w thholding (or increased w thhol ding)
t hrough respondent’s action in serving petitioner’s enployer with
the January 24, 2008 Lock-in Letter. Essentially, then, we nust
deci de whet her respondent’s action constitutes a prohibited
collection action that should be (or can be) enjoined by this

Court.



A. Tax Wt hhol di ng

In 1943, Congress required the w thhol ding of incone taxes
at the source on wages, see Current Tax Paynent Act of 1943, ch.
120, 57 Stat. 126, and this pay-as-you-go system for enpl oyees
has been in place ever since. Wthholding alleviates the burden
on wage earners of having to nmake | arge paynents of tax at one
time, and it benefits the Governnent not only by providing a nore
constant stream of receipts but also by protecting “agai nst
deat hs, di sappearances, and insolvencies, and to catch the
itinerants who were noving fromplace to place with incones
taxable in the aggregate but wth whomthe Treasury could not
keep pace.” 13 Mertens, Law of Federal Incone Taxation, sec.
47A. 02, at 47A-8 (2005 rev.).

The Comm ssi oner has described i ncone tax w thhol ding as
other than a tax in itself. Rev. Rul. 60-220, 1960-1 C B. 399;%

see sec. 3402; sec. 31.3402(a)-1, Enploynment Tax Regs. During

8 Mre fully, the Comm ssioner has described the
wi t hhol di ng system as fol | ows:

The system of w thhol ding incone tax from wages
was adopted as a neans of collecting income tax on a
pay-as-you-go basis. |Its object is to collect
currently the approximate tax liability on wages by
requiring the enployer to wthhold a specified anount
or percentage fromeach wage paynent. Such anmount is
to be paid over to the Federal Governnent for the
enpl oyee’ s incone tax account. Thus, incone tax
wi thholding is a systemor nethod of tax collection and
not atax initself. [Rev. Rul. 60-220, 1960-1 C. B
399. ]
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the taxable year, a taxpayer’s liability is inchoate and not

precisely determ nable. After the close of the year, however

t he taxpayer determnes his or her liability, reports it on a

return, and offsets the tax wthheld against that liability. |If

there is excess withholding, it may be clained as an overpaynent,

and in nost instances it is pronptly refunded to the taxpayer.
There are those who may seek to avoid w thhol di ng by

claimng to be exenpt therefromor by overstating their

wi t hhol di ng al | omances on Form W4. The Conm ssioner’s

W t hhol di ng Conpliance Programis designed to deal with such

si tuati ons:

The m ssion of the Wthhol di ng Conpliance Program
is to ensure that taxpayers who have serious under -
wi t hhol di ng probl ens are brought into conpliance with
federal income tax withholding requirenments. The
program uses Form W2 Wage and Tax Statenent (W2)
information to identify taxpayers with insufficient
wi t hhol ding. The goal is to correct withholding to
ensure that taxpayers have enough incone tax wthheld
to neet their tax obligations. [IRM5.19.11.1(1) (My
1, 2006).]

Integral to the Wthhol ding Conpliance Programis the “Lock-

in Letter”:

Letters 2800C and 2801C, mailed to the enployer and the
t axpayer, respectively, are commonly known as the
“lock-in letters”. Letter 2800C instructs the enpl oyer
to disregard the Form W4 submtted by the taxpayer and
withhold at the marital status and the nunber of

al l onances determ ned by the Service. Letter 2801C
advi ses the taxpayer that the enployer has been
instructed to disregard the Form W4 submtted by the
taxpayer and withhold at the rate specified in Letter
2800C. [IRM5.19.11.3.2(1) (May 1, 2006).]
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I nt ernal Revenue Manual provisions contenpl ate taxpayer
responses to “Lock-in Letters” and provide for redetermnations,
specifically including a release of the “lock-in". E g., IRM
5.19.11.3.9 (May 1, 2006); IRM 5.19.11.3.10 (May 1, 2006). These
provi sions are based on authority granted by regul ati ons. See

sec. 31.3402(f)(2)-1(g), Enploynent Tax Regs.?®

° A taxpayer’s contention with regard to the all eged
invalidity of the regulation has been held to be without nerit.
Bennett v. United States, 361 F. Supp.2d 510, 516 (WD. Va. 2005),
affd. in part and dism ssed in part by unpublished per curiam
order 155 Fed. Appx. 716 (4th Gr. 2005). In discussing the
matter, the District Court stated that

the adm ni stration and enforcenment of the Internal
Revenue Code is del egated by statute to the Secretary
of the Treasury who may prescribe regulations in
furtherance of the purposes of the Code. See 26 U.S.C.
8§ 7801(a)(1). Furthernore, all persons |iable for any
tax or the collection of any tax under the terns of the
I nternal Revenue Code are required to conply with the
rul es and regul ati ons prescribed by the Secretary. 26
US C 8§ 6001. One of those requirenents is that an
enpl oyer must deduct and withhold fromits enpl oyees’
wages the tax determ ned in accordance with the

provi sions of the Code. 26 U S.C. 8§ 3402. 1In fact,
the enpl oyer itself can be liable to the governnent for
the anobunt of the tax that nust be withheld in
accordance with the Code. 26 U S.C § 3403.

In furtherance of these purposes, regul ations
specify that the IRS may find that a w thhol di ng
exenption certificate is defective and may instruct the
enpl oyer to withhold taxes fromthe enpl oyee on the
basis of instructions fromthe IRS rather than in
accordance wwth the W4 furni shed by the enpl oyee. 26
CF.R § 31.3402(f)(2)-1(g)(5). [The citation is to a
version of the regulation earlier than the one
currently in effect.] Courts have noted that an
enpl oyer is obligated to conply with the instructions
of the IRS in wthholding suns fromthe paychecks of

(continued. . .)
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B. Jurisdiction to Enjoin: Deficiency Action

In the context of an action for redeterm nation of
deficiency, this Court’s authority to restrain assessnment or
collection is found in the penultimte sentence of section
6213(a):

The Tax Court shall have no jurisdiction to enjoin any

action or proceeding or order any refund under this

subsection unless a tinely petition for a

redeterm nation of the deficiency has been filed and

then only in respect of the deficiency that is the

subj ect of such petition.

In the present case, it is not clear that petitioner
i ntended to comence an action for redeterm nation of the 2004
deficiency. After all, there are no assignnents of error nor
al l egations of fact, as required by Rule 34(b)(4) and (5), in
respect of respondent’s deficiency determ nation; rather, the
petition is styled as a collection action, and the substantive
all egations found in paragraphs 5 and 6 focus exclusively on

respondent’s January 24, 2008 Lock-in Letter and matters rel ated

thereto. |If petitioner did not conmence an action for

°C...continued)

its enpl oyees, even when those directions conflict with
the information provided by the enpl oyee on his

wi t hhol ding certificate, because the enployer is sinply
conplying with applicable I RS code sections and
regul ati ons governing wthholding. See, e.g., Chandler
v. Perini Power Constructors, Inc., 520 F. Supp. 1152,
1153 (D.C.N.H 1981); MFarland v. Bechtel Petroleum
Inc., 586 F.Supp. 907, 910 (N.D.Cal. 1984).
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redetermnation, we lack jurisdiction to enjoin assessnent or
col l ection under section 6213(a).

Assum ng arguendo that petitioner did intend to commence an
action for redeterm nation of deficiency, section 6213(a) nakes
plain that we may only enjoin “in respect of the deficiency that
is the subject of such petition.” The only deficiency that could
be the subject of the petition is the deficiency for 2004. But
for that year there is no assessed liability (nor unassessed
accruals), and the record is clear that respondent is taking, and
has taken, no collection action whatsoever with regard to
respondent’s deficiency determ nation for that year. |ndeed,
even petitioner has not argued to the contrary, for his sole
focus is on the January 24, 2008 Lock-in Letter, which letter
concerns only current w thholding and has no effect on 2004.

In short, if the present action represents (in whole or in
part) an action for redeterm nation of deficiency, there is no
basi s upon which we m ght grant petitioner’s notion to enjoin

assessnment and collection. Sec. 6213(a); see Dover Corp. V.

Comm ssioner, T.C Meno. 1997-339, affd. 148 F.3d 70 (2d Cr

1998) .

C. Jurisdiction to Enjoin: Collection Action

In the context of a lien or |levy action (collection action),
this Court’s authority to restrain assessnent or collection is

found in the | ast sentence of section 6330(e)(1):
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The Tax Court shall have no jurisdiction under this

par agraph to enjoin any action or proceeding unless a

tinmely appeal has been filed under subsection (d)(1)

and then only in respect of the unpaid tax or proposed

Il evy to which the determ nation bei ng appeal ed rel ates.

Thus, section 6330(e)(1) contenplates that we first have
plenary jurisdiction in a lien or |levy action before we can
enjoin “any action or proceeding” and then only “in respect of
the unpaid tax or proposed |levy to which the determ nation bei ng
appeal ed relates.” Accordingly, we nust consider the conditions
to be satisfied before we have plenary jurisdiction in a lien or
| evy action.

In a lien or levy action (collection action) under sections
6320 and 6330, this Court’s jurisdiction depends on (1) the
i ssuance of a notice of determ nation by the Comm ssioner’s
O fice of Appeals after the taxpayer has requested an
adm nistrative hearing follow ng the i ssuance by the
Comm ssioner’s collection division of either a final notice of
intent to | evy, see sec. 6330(a), or a notice of filing of

Federal tax lien, see sec. 6320(a), and (2) the timely filing of

a petition by the taxpayer, see Sarrell v. Conmm ssioner, 117 T.C.

122, 125 (2001); Moorhous v. Conm ssioner, 116 T.C 263, 269

(2001); Ofiler v. Conmm ssioner, 114 T.C. 492, 498 (2000); see

al so Rul e 330(b).1

10 We note that this Court is a court of linmted
jurisdiction. See sec. 7442. Accordingly, we may exercise
jurisdiction only to the extent expressly authorized by statute.

(continued. . .)



- 15 -
In the instant case, respondent’s Appeals Ofice has not

i ssued any notice of determnation for 2004. 1ndeed, as we have

al ready di scussed, petitioner has no outstanding (i.e., assessed

but unpaid) liability for that year. Likew se, respondent’s

Appeal s Ofice has not issued any notice of determ nation for

2008, as that year is still open and has yet to cl ose.

Petitioner mght say that respondent’s January 24, 2008 Lock-in

Letter constitutes a notice of determnation within the nmeaning

of sections 6320 and 6330, but it does not. Ballard v.

Comm ssioner, T.C Meno. 2007-159. Thus, |acking any notice of

determ nation, we are left without jurisdiction to enjoin
anyt hi ng.

| gnoring the foregoing, and relying heavily on Buffano v.

Comm ssioner, T.C Meno. 2007-32, petitioner argues that

respondent’s January 24, 2008 Lock-in Letter constitutes a
species of collection action and that “ALL collection activity is
governed under | RC 86330.” W disagree.

We begin with Buffano v. Conm ssioner, supra. That case was

a levy action involving the Comm ssioner’s efforts to collect a
taxpayer’s outstanding (i.e., assessed but unpaid) liabilities
for 2000 and 2001. The only notion before us there was the
Comm ssioner’s notion to dismss for lack of jurisdiction. In

that regard, the Conm ssioner argued that the case should be

10¢, .. conti nued)
Breman v. Conmi ssioner, 66 T.C. 61, 66 (1976).
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di sm ssed on the ground that no notice of determ nation had been
i ssued to the taxpayer because the taxpayer had not requested an
adm ni strative hearing follow ng the issuance of a final notice
of intent to levy. 1In contrast, the taxpayer argued that the
final notice of intent to |levy had not been mailed to himat his
| ast known address (and had not been received), thereby depriving
hi m of the opportunity of pre-levy review The Court agreed with
t he taxpayer, held that the final notice was invalid, and denied
t he Conm ssioner’s notion; the Court then dism ssed the case on
the alternative ground that the final notice was invalid. In

short, petitioner’s reliance on Buffano v. Conm ssioner, supra,

is msplaced; that case is sinply irrelevant to the natter before
us.

W also flatly reject petitioner’s contention that
respondent’s January 24, 2008 Lock-in Letter is a collection
action within the neaning of sections 6320 and 6330. As we said

in Ballard v. Conmmi ssi oner, supra:

There is nothing in the legislative history of the

I nt ernal Revenue Service Restructuring and Reform Act
of 1998, Pub. L. 105-206, 112 Stat. 685, that would

i ndi cate that Congress intended to include w thhol ding
of incone tax as the type of collection action for

whi ch a hearing nust be offered to the taxpayer.

Thus, respondent’s issuance of a Lock-in Letter need not be

preceded by the issuance of a final notice offering the taxpayer
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an adm nistrative hearing followed by judicial review. Stated
ot herwi se, a Lock-in Letter is not a levy.

Petitioner’s assertion that “ALL collection activity is
governed under | RC 86330” is also wong. Here we need only
mention the common-law right of “offset” or “set-off”, codified
in section 6402(a), that permts the Conmm ssioner to credit an
overpaynent for one taxable year against a taxpayer’s liability
for another taxable year. |In that regard, this Court has
expressly held that an offset, nade pursuant to section 6402(a),
does not constitute a levy and is therefore not subject to the

provi sions of section 6330. Bullock v. Conm ssioner, T.C Meno.

2003-5, affd. w thout published opinion 206 Fed. Appx. 164 (3rd

Cr. 2006); accord Boyd v. Comm ssioner, 451 F.3d 8 (1st Cr

2006), affg. 124 T.C. 296 (2005).

Finally, petitioner baldly asserts, wthout citation of
authority, that “It is a fundanental principle of law that there
is always a renedy.” But, there is no “fundanental principle of
law’ that the “remedy” to a Lock-in Letter is necessarily found

in section 6330.2% And, further, there are both adninistrative

11 Ppetitioner’s reliance on Bennett v. United States, 361
F. Supp. 2d 510 (WD. vVa. 2005), affd. in part and dism ssed in part
by unpublished per curiam order 155 Fed. Appx. 716 (4th Cr
2005), is msplaced. That case involved an action brought by the
t axpayer under sec. 7433. The District Court’s opinion did not
even cite, nuch | ess discuss, sec. 6330 or the Tax Court’s
authority to enjoin assessnent and col |l ection.

2 See, e.g., Bullock v. Conmi ssioner, supra, (holding
(continued. . .)
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and judicial renedies available to a taxpayer who feels put-upon
by the Comm ssioner’s Wthhol di ng Conpliance Program Thus, by
its very terns, a Lock-in Letter does not contenplate that an
enpl oyer i medi ately adjust the enployee’s w thhol di ng, but
rather wait a stipulated period of time in order to permt the
enpl oyee an opportunity to substantiate his or her w thhol ding.
See, e.g., IRM5.19.11.3.10 (May 1, 2006); see al so sec.
31.3402(f)(2)-1(9)(2)(v), Enploynent Tax Regs.; sec.
31.3402(f)(2)-1(9g)(4), Exanple 5, Enploynent Tax Regs. Further,
an enpl oyee still not satisfied may (and should) file a return,
claimthe amount withheld as a credit against his or her tax
liability, and request a refund.® That approach failing, the
enpl oyee may institute a refund suit pursuant to section 7422
with either the appropriate United States District Court or the

United States Court of Federal Cdains. See MCornck v.

Comm ssioner, 55 T.C. 138, 142 n.5 (1970).

2, .. continued)
that an offset made pursuant to sec. 6402(a) does not constitute
a levy and is therefore not subject to the provisions of sec.
6330) .

13 See Bennett v. United States, supra at 517, wherein the
District Court stated that the taxpayer

does have a legal renedy to reclai many excess anount
of incone tax withheld. He can sinply file his incone
tax return for the year and receive a full refund of
any over paynent.



D. Concl usi on

If the instant action is viewed as an action for
redeterm nation, then our jurisdiction to enjoinis limted to
the deficiency that is the subject of the action. Sec. 6213(a).
The deficiency that is arguably the subject of the instant action
i nvol ves only 2004. But, to date, respondent has not assessed
and is not attenpting to collect anything for that year. Thus,
there is nothing to restrain. 1In this context, petitioner’s
nmotion is without nerit and nust be denied.

If the instant action is viewed as one for collection
review, then our jurisdiction to enjoin is subject to section
6330(e)(1). However, the only “collection” action identified by
petitioner is respondent’s January 24, 2008 Lock-in Letter. But
because that letter is not a collection action within the neaning
of the collection review provisions of sections 6320 and 6330,
respondent’s Appeals Ofice had no occasion to, and did not,

i ssue a notice of determ nation. Absent a notice of
determnation and a tinely appeal in respect thereof, this Court
| acks jurisdiction to enjoin. In this context, petitioner’s
noti on nust therefore be deni ed.

To give effect to the foregoing,

An appropriate order will be

ent er ed.



